Last Orders for Exclusive
Territorial Media Rights?

By Martin Howe QC
8 New Square, Lincoln’s Inn

British Association for Sport and the Law
The Oval, 1st October 2009




Terrestrial TV
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Hotbird satellite footprint
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EU “single audiovisual area”

Legislation

= Directive 89/552/EEC - “TV Without Frontiers”
- single point of regulation in Member State of
origin of broadcast

= Directive 93/83/EEC - satellite broadcast
subject to copyright licensing only in Member
State of origin of broadcast




Maintaining national zones of
reception

= Encryption of broadcasts

m Sale of decoder cards restricted to national
territory

= Content providers impose contractual terms on
broadcasters prohibiting sale of decoders
outside territory




Growth of the “grey” market

= Millions of ex-pats living outside country of
origin

= |[mportant for minority language speakers

= Travellers on holiday and second home owners

= Broadcasters still get paid per card sold

= Some specialist users need access to foreign TV




The “grey” market (continued) ...

Satellite dishes on the roof of MU training facility




FAPL v QC Leisure

European Court of Justice will decide:-

= \Whether “Conditional Access Directive”
98/84/EC entitles broadcasters to prevent

circulation of lawful decoders In single market

= \Whether use of copyrights to divide single
market into national zones iIs contrary to “free
movement” rules of Treaty of Rome

= \Whether clause preventing broadcasters from
selling decoder cards outside national territory
breaches competition law (Article 81 of Treaty)




FAPL v QC Leisure

Concluding observation of Mr Justice Kitchin:-

“There can be no doubt that recent years have seen a proliferation
of encrypted television channels which are accessible only on
payment of a fee. Yet the broadcasting organisations responsible
for the transmissions are often prohibited from permitting viewers
In other Member States to access the encrypted programming; and
this is so even when such viewers are prepared to make the
requisite payment. This prohibition stems from the desire of
rightholders to extract what they perceive to be the fair
remuneration to which they are entitled. However, it creates a
tension with the concept of a Community audiovisual area and the
principles of an internal market without frontiers. ...”




FAPL v QC Leisure

Mr Justice Kitchin (cont ...)

“I believe the issues which | have identified and
upon which the assistance of the [European]

Court of Justice Is sought are so fundamental that
they should be considered as a whole by the
Court at the earliest opportunity.”

ECJ timetable: Judgment late 2010/early 20117




If ECJ upholds defendants’ case:

Possible reactions by rights owners

= Migration of sports broadcasts towards more
specialist Europe-wide channels

= |[ncreased use of ‘pay-per-view’ and ‘pay per
decoder card in issue’ licensing

m Poss|

nle cross-border consolidation of

broac

casting industry




Slingbox

PLUG IN A SLINGBOX AND WATCH YOUR TV ANYWHERE

Slingbox

Compare
Slinghoxes
Slinghox S0LO

Slinghox PRO-HD
FAC

SlingPlayer Mobile
SlingCatcher

Accessories




EU’s failing struggle against parallel
Imports of goods ...

Levi Strauss v Tesco (Case C-414/99)

Lawlu I Infringing if
marketed v marketed in USA
In EU

Which 1s more
entitled to the
trademarks?




An 1conic Levi Strauss trademark ...




Internet trading

Levis 501 on sale now. Sale on | evis jeans and jackets. | evis 501 original jeans, 501, 505,
550, 514, 527, 519, 569, 51 7. Calvin Klein Easy Fit jeans, ck jeans. Dickies pants. L evi
Strauss.l evis 501. 1 evis 501,

AmericanJeans.com ®

Home | Log In | IEnter search ke Seargl

Shop By Brand Home :: Levis :: Mens :: Levis 501 Jeans - New Wash (3907)

Levis
Calvin Klein Levis 501 Jeans - New Wash (3907)
Dickies
Tommy Hilfiger H<He-00- $29,99
Trus Religicon Save: 13% off

g&iﬁ, : Qriginal 501 jeans, button fly,

original fit through seat &
thigh

Dockers
French
Connection
JLlo ?
Lacoste ; Please Choose:
Le Tigre
Haltica
Puma

Color: © Mew Wwash

Size: |— Flease Select Size LI

All Products ...

Customer

SIERIES Add to Cart: |1

Contact Us
Shipping Info add this < %
Return Paolicy to my car?’g
Fal)s
Currency
Converter




WWATTY World Wide Internet TV
Your Portal to watch live and on dermand online TV broadcasts.
Fequired bandwidth: From 28.8khis to 2000Kh/s
Advised Software: Fealplayer - Media Player - Quicktime - Winamp

Watch live online TY channels broadcasting on the Internet.
woni 1% offers a Huge collection of free Live internet T stations streaming on the internet.
Available TY channel categories:
All T channels | Educational | Entertainment | Government | Lifestyle | Music | Mews (live)
Mews (vod) | Religious | Sports | VWeather | Teletext / Videotext | P2P TY | Webcams




The End

Thank you for your attention -
Questions please?




